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NOTE AND COMMENT 



The Effect of Abandonment on the Contract of Affreightment; 
The Eliza Lines in the Supreme Court. — After sixteen years of troubled 
sailing through the courts the Eliza Lines at last reaches port. (61 Fed. Rep. 
308; 102 Fed. Rep. 184; 114 Fed. Rep. 307, 52 C. C. A. 195; 132 Fed. Rep. 242, 
65 C. C. A. 538; 26 Sup. Ct. Rep. 8.) The variety of complex questions which 
these opinions discuss merits her admission into that classic haven of the 
Admiralty where repose so many famous craft of bygone days, dear to proctors 
and advocates and seasoned clients. The opinions of the Supreme Court, 
however, consider but one of these questions, whether a forced abandonment 
of the ship by master and crew dissolves the contract of affreightment and 
entitles the shipper to reclaim his goods without payment of freight, although 
the master offers to resume and complete the voyage. 

The Eliza Lines was a Norwegian barque which, in 1889, loaded with 
lumber at Perisacola for Montevideo. She had not completed the voyage 
when severe gales drove her northerly until, off the New England coast, she 
was justifiably abandoned by her master and crew. A passing vessel took 
them to Nova Scotia, while certain salvors found the Lines derelict in the 
ocean and succeeded in navigating her, still loaded, into Boston. Thereupon 
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the master hurried to resume possession of his ship and proposed to com- 
plete the voyage. On the other hand, the owners of the cargo claimed their 
property, asserting that the previous abandonment released them from all 
obligations to pay any freight or to permit it to be carried to the original 
destination. 

The question has long been a vexed one in maritime law. Considering an 
involuntary abandonment through sea perils as a misfortune common to both 
ship and cargo, for which no blame could be imputed to either, it has seemed 
to many that natural justice required that neither should have advantage to 
evade the original contract if circumstances made it possible to resume per- 
formance. On the other hand it has been urged that the act of abandonment 
plainly evidences the intent of the master not to carry out his contract, is, 
in effect, a repudiation of the agreement, and therefore entitles the owners 
of the cargo to treat the relationship as ended and absolved ; in case of rescue 
the parties may agree to a new contract, but neither can be compelled to go 
on with the old one. The majority of the Supreme Court have adopted this 
latter view notwithstanding the strong dissent of four of the justices and 
the particularly persuasive opinions of the courts below. 

It must be admitted that the great weight of decided cases is with the 
majority opinion which holds, with the English courts, that such an 
abandonment as that of the Lines, although followed by rescue and ability 
to complete the performance of the contract, entitles the cargo-owner to insist 
on a rescission and re-take the goods without paying freight even if the car- 
riage has been practically performed. It is to be noted that the contrary 
view (that of the four justices of the Supreme Court, all the judges of the 
Court of Appeals and of the Circuit Court) admits the weight of authority 
to be against it, and proceeds entirely on the claims of natural justice. All 
the opinions are terse, clear and learned, and it is apparent that the disagree- 
ment is not so much about what the law is as about what "natural justice" 
.requires. And this raises the ancient question o( whether the courts should 
decide what the law is, or what the law ought to be. One cannot read these 
opinions without being impressed with the fact that there is a serious con- 
flict in the views of eminent jurists as to the reason and justice of the present 
rule, although it is admittedly sustained by precedent. G. L. C. 

The Constitutionality of Statutory Restrictions Upon Sales of 
Merchandise. — If one were to undertake to do for the jurisprudence of this 
country what Professor Dicey of Oxford has so admirably done for that of 
England, in his recent book Law and Public Opinion in England, he 
would find food for thought in a somewhat remarkable wave of legislation 
concerning sales of merchandise which has swept over the country during 
the last five years. A New York statute on this subject has been recently 
passed upon by the Court of Appeals of that state in the case of Wright v. 
Hart, 75 N. E. Rep. 404, the opinion in which was filed October 3, 1905. 
The act in question, Chapter 528 Laws of New York, 1902, provides in 
substance that any sale of any portion of a stock of merchandise, other than 
in the ordinary course of trade in the seller's business, or any sale of the 
entire stock of merchandise in bulk, shall be fraudulent and void as against 



